RBERT D THOMPSCN ET AL
| BLA 93- 365 Deci ded August 13, 1997

Appeal fromseparate determnations of the Idaho Sate Gfice, Bureau
of Land Managenent, rejecting a patent application for two mning cl ai ns
and decl aring the cl ai ns abandoned and void. | M 42697, | M 121619, and
| O - 29497.

Set asi de and renanded.

1. Admnistrati ve Procedure: Decisions--Rules of Practice:
Appeal s: General |y

Wiere, subsequent to the filing of a notice of appeal,
BLMdi scovers that a factual predicate of its decision
was in error but, neverthel ess, concludes that its
decision might be justified on alternative grounds,
the proper course of actionis to file a request wth
the Board to set aside the original determnation and
return jurisdiction over the matter to BLMso that it
mght adj udicate the natter further.

2. Mning dains: Recordation of Affidavit of Assessnent
Vrk or Notice of Intention to Hol d--Regul ati ons:
Applicability--Rules of Practice: Appeals: Generally

Wiere it benefits the affected party to do so, and
where there are no intervening rights which will be
adversely affected, a mining clai mrecordation

regul ati on which is anmended while the matter is pendi ng
nay be applied in its amended form

APPEARANCES  Robert D Thonpson, pro se.
(PN ON BY ADM N STRATI VE JUDE&E BURXK
Robert D Thonpson and L. Susan Thonpson have appeal ed froma
determnation of the Idaho Sate fice, Bureau of Land Managenent (BLM or
the Bureau), dated April 8, 1993, declaring the Gonsol ation No. 1
(I MC 42697) and the Qpal Muntain No. 1 (I M 121619) | ode mining cl ai s

abandoned and void, as well as a subsequent determnation of the |daho
Sate Gfice, dated April 23, 1993, rejecting a mneral patent application
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enbraci ng these two clains (1 0-29497) on the ground that the clai ns
i nvol ved were abandoned and void. For reasons set forth bel ow we set
asi de bot h det er mnati ons.

The Gonsol ation Nb. 1 lode mning claimwas originally |ocated on
Qctober 7, 1966, by WlliamE Saan. 1/ Thereafter, through a series
of nesne conveyances, interspersed wth anended | ocations, title to
this mning claimapparently vested in five individuals: the Thonpsons,
Glvin J. and Leona A Lichtenwal ter, and Gal een Godw n. The cl ai mwas
recorded under section 314(b) of the Federal Land Policy and Managenent
Act of 1976 (ALPMM), 43 US C 8§ 1744(b) (1994), on Qctober 22, 1979, and
annual proofs of |abor were filed in each successive year through 1991.

The pal Mbuntain Nb. 1 lode mining claimwas originally |ocated on
May 18, 1987, by the Lichtenwalters. This claim which is in the shape of
atriangle, abuts the Gonsolation Nbo. 1 on the east. Title to this claim
utinately vested in the sane five individuals who held interests in the
Qonsol ation No. 1. Annual proofs of |abor for this claimwere also filed
t hrough 1991.

h Getober 24, 1991, Galvin Lichtenwal ter submtted an application
for a mneral survey of the two mining clains, thereby initiating the
patenting process. This application was acconpani ed by a remttance in
the amount of $1,050 as "[a] deposit * * * to cover the estinated cost of
office work." See Item6, Form3860-5, "Application for Survey of Mning
daim" An Qder authorizing the mneral survey (Mneral Survey No. 3683)
i ssued on March 26, 1992. The clains were surveyed between My 4 and
My 22, 1992, and the P at of Survey was approved on August 11, 1992. n
Septentber 15, 1992, a formal application for patent of the two clains was
submtted to BLMunder serial nunber 10 -29497. Anong the nany docunents
submitted at that tine were proofs of |abor covering each of the two clains
for the assessnent year ending at noon of Septenber 1, 1992. Al of the
docunents recei ved on Septenber 15, 1992, including the proofs of |abor,
were filed in the patent application file. No notation was nade of the
recei pt of these affidavits of labor in the recordation files for the two
cl ai ns.

1/ The Gonsolation Nb. 1 was one of a series of clains |ocated by Saan,

whi ch includes the Gonsolation Nos. 2 and 3. Wiile these three clains were
given different serial nunbers, all three of themwere included in a single
case file at the tine of the original recordation of the clains since they
were filed for recordation by a single individual, Robert G Boatnan.
Subsequent thereto, however, ownership of the clai ns was di spersed anong a
nunber of different individuals. The Gonsolation Nbs. 2 and 3 are now
apparently owned by Qurtis Peder Jeppesen, Jr. Wiile these two clains

are included in the present case file, they are in no way involved in the

i nstant appeal .

140 IBLA 71

WAW Ver si on



| BLA 93- 365

Processing of the patent application continued through the renai nder
of 1992. In a docunent dated Decenber 17, 1992, BLM acknow edged recei pt
of various subm ssions and nonies on Septenber 1, 4, 15, and 22, 1992, and
inforned the patent applicants of additional requirenents whi ch needed to
be net in order to permt the continued processing of their application.
O February 5, 1993, the applicants submtted various docunents requested
by the Sate Gfice, and on February 16, 1993, inquiry was nade whet her,
notw t hstandi ng certain probl ens relating to evidence of chain of title,
it would be possible to proceed wth publication of a notice of the
applicants' intent to proceed to patent.

I nstead of obtaining a response to this inquiry, the applicants
received the April 8, 1993, determination that the two clai ns which
were the subject of the patent application were deened abandoned and
voi d because the annual proofs of |abor required by section 314(a) of
FLPVA had not been filed on or before Decenber 30, 1992. As noted above,
the applicants were further notified in a determnation issued on April 23,
1993, that, in viewof the fact that the subject clains had been decl ared
abandoned and void, the mneral patent application was rejected and t hat
action woul d be taken to cancel Mneral Survey 3683. Appeal s were then
taken chal l enging both the April 8 and the April 23 determnations.

In his Notices of Appeal, Robert Thonpson, on behal f of hinsel f and
the other clainants, pointed out that, contrary to the assertion by BLM
that it had never received the 1992 proofs of |abor, the required annual
filing had been included as part of the Septenber 15, 1992, subm ssion.
In transmtting the case files to the Board, the Sate Gfice addressed
this contention:

The docunents received in this office on 9/15/92 were
filed to support patent application | D-29497. The docunents
whi ch included the reference[d] affidavits were placed in the
patent file. Because the required filing fees were not filed
wth the affidavits, the mning claimrecordation files were not
updated. The affidavits were not returned to the applicant, nor
was he inforned they would not qualify for the recordation files
wthout the required filing fees.

h 5/5/93, the accounts technician checked our records and
determned filing fees were not received for these clains.

(Menorandum of My 6, 1993.)

It is obvious fromthe above that the Sate Gfice has essentially
abandoned its original position that the proofs of |abor were not recei ved
and is now arguing, instead, that, because the required filing fees did not
acconpany the docunents, the filings were invalid.

h Novendber 28, 1994, while the instant matter was pendi ng before
the Board, we received a copy of a letter fromthe Sate fice, dated
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Novenber 22, 1994, sent to an attorney who had inquired wth respect to
the di sposition of various nonies tendered wth respect to the two clains
invol ved herein. This letter recounted that, in addition to the $1, 050
submtted wth the application for survey another fee of $300 had been
tendered wth the application for patent. The Bureau asserted that these
funds could not be applied to cover the filing fees as they were conmtted
to a specified use.

In a suppl enental statenent of reasons in support of this appeal
filed on August 22, 1996, Thonpson took note of the fact that BLM now
admtted that the proofs of |abor had been tinely recei ved and he addressed
the i ssue of whether or not the applicants had tendered the proper fees.
Thonpson advi sed that "M. Lichtenwal ter had understood fromhis
conversations wth Boise office personnel that sufficient funds were
avai l abl e, fromthe account previously established for the Lichtenwal ters,
Thonpsons and Godwi ns in the Boi se office, to nore than cover the snal |
amount of filing fees totalling $10." Thonpson poi nted out that BLM now
admtted that there was enough noney ($27.21) in the referenced account but
asserted that it could not use that noney to cover the $10 in filing fees
due for the affidavits because they had been submtted for a different
"project,” viz. the processing of the patent application for these two
cl ai ns.

Thonpson pointed out that the $27.21 in their account when the
affidavits were filed was subsequent !y conbi ned w th noneys from ot her
accounts and used to acquire conputer software for tracking mneral surveys
and questioned how this expenditure was nore closely related to the
pat enting process than was the proper filing of the annual affidavit of
assessnent wor k.

[1] At the outset, we nust express a certain concern wth the
course of action followed bel oww th respect to the April 8 and 23, 1993,
adj udi cations. V¢ understand how given the practicalities of BLMs
responsibilities, the annual filings were not originally noticed since
t hey acconpani ed ot her submissions related to the patent application.

Qur concern relates to the actions taken after the Notices of Appeal were
filed and BLMwas alerted to the fact that the annual filings were | ocated
inthe mneral patent file. It seens to us that the correct course of
action at that tine woul d have been to petition the Board to set aside
the original decision and renand the nmatter to the Sate fice so that

it could reconsider the basis of its original determnation.

It is obvious fromour recitation of the facts that the Sate Gfice
woul d have restated its ultimate conclusion that the clains were abandoned
and void, but it would have done so on the basis that the filings, while
tinely recei ved, were not acconpanied by the required filing charges and
were, therefore, ineffective. Any appeal subsequently taken woul d have
focussed sol ely on the question of the filing fee since there woul d have
been no need for any party to prove that the affidavits were, in fact,
received. Nor woul d the danger exist that an appel | ant, being apprised
that BLMconceded the main point inits original appeal, woul d not
apprehend that it was now necessary for himor her to address the new i ssue
rai sed by BLM
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In the future, we woul d hope that, when BLMdi scovers, after a notice
of appeal has been filed, that the original basis of its decision cannot
be sustained, it woul d request the Board to set aside that decision and
return jurisdiction over the matter to the Sate fice, even in those
situations in which the State Gfice believes that sufficient,
i ndependent grounds exist to reiterate the conclusions reached inits
original decision. Be that as it nay, however, insofar as the instant case
is concerned, the question of whether or not the annual filing was
acconpani ed by the required fee has been fairly joined, and we wll proceed
to a consideration of that question.

[2] Uhder the operative regulations in effect when the annual
filings herein were delivered to BLM 43 CF. R § 3833.1-4(b) (1992), an
annual filing which was not acconpani ed by the proper service charges
"shall not be accepted and wll be returned to the cl ai nant/owner w t hout
further action." 2/ Assumng, arguendo, that the fees which the clai nants
had submtted for the processi ng of the patent application could not be
appropriated to cover the service charges, BLMshoul d have returned the
annual filings for cal endar year 1992 when they were recei ved. The Bureau
did not do so, since it did not recognize that the submssions had, in
fact, been made. As aresult, the annual filings were still of record
(nmeaning, in this instance, in BLMs hands) when the April 8, 1993,
determnation i ssued and renain in the case file.

The inportance of this lies in the fact that, only a few nonths after
the deci sion herein was rendered, the regul ati ons covering Subpart 3833
underwent a substantial revision. See generally, 58 Fed. Reg. 38186-202
(July 15, 1993). Anong the changes promul gat ed was one addressi ng the
probl em of subm ssi ons made w th i nadequate or wthout any of the
requisite fees. O inportance herein, under 43 CF. R § 3833.1-3(b)(2)
(1993), annual proof of |abor subnmissions unacconpani ed by the proper
servi ce charges woul d be accepted "provided the clai nant submts the proper
service charge wthin 30 days of receipt of a deficiency notice fromthe
authorized officer." Wiile these regul ations were agai n revi sed the next
year, the substance of this provision has continued to date. The
applicable regulation, 43 CF. R § 3833.1-3(c)(1), repeats the 1993 rul e
wth respect to service charges associated wth the filing of annual proofs
of labor and grants a clainant 30 days after receipt of a notice of
deficiency in which to nake up any defi ci ency.

These regul ations were not, of course, in effect, either when the
annual filing was initially nade or when the natter was adj udi cated by BLM

2/ This regulation applied only to filings submtted on or after Jan. 1,
1991. Hlings submitted prior to that tine were recorded as fil ed when
recei ved by BLM and the cl ai rant was sent a deficiency notice providing
30 days fromreceipt in which to submt the requisite fees. See 43 CF R
§ 3833.1-4(a) (1992).
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Nevert hel ess, the Board has frequently noted that anended regul ati ons nay
be applied retroactively "when to do so woul d benefit an affected party and
not prejudice the rights of third parties or the interests of the Lhited
Sates.” Kathleen K Rawings, 137 I BLA 368, 372 (1997); see al so (Gonoco,
Inc., 115 IBLA 105, 106 (1990); Janes E Srong, 45 | BLA 386, 388 (1980).

V¢ can perceive no bar to the application of this principle to the
instant appeal, particularly since the affidavits of |abor had not only
been tinely submtted but were still inthe patent file at the tine that
the regul ations were anended. UWhlike the situationin Lhited Sates v.
Ballas, 87 IBLA 88 (1985), there appears to be no third party rights which
mght obvi ate agai nst acceptance of a late tender of the service charge.
Accordingly, we will set aside BLMs decision and renand the case files to
BLMw th instructions that a notice of deficiency be sent to the clai nants
and that they be afforded a period of 30 days in which to submt the
servi ce charges for the 1992 annual filing.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare set aside, and the case files are renanded for further
actions consistent wth the foregoi ng.

Janes L. Burski
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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